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ArisinS out of above mentioned OIO issued by Additional/Joint/Deputy/Assistait Commissioner, Central
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4!y p.t*n aggrieved by this Order rn Appeal mav file an appeal to lhc appropriare authonty in Lhe follo\rine
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to_Customs. Exclqe & Service Tax Appellare Tnbuna.l under Secuon 35t} ofCEA, 1944 / Under Seclon
86-ofthe Finance Act, t994 an appeal lies tb:-

q'fr 
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Ihe speclal bench of Customs, Excrs! & Servlce TaI Appeuate Tnbunal ot West Block No. 2, R.K. Puram, New
Delhi_lrl all matters relatrnR to classificauon and valuattbn.
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To the West reEional bench of Customs. Excise & Service Tax ADDellate Tnbunal ICESTATI ar. 2 Floor
Bhaumali Bhad'an, Asarwa Ahmedabad-380016in case of appealS'other than as nientioned rn'p6ra- l(al
above
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.irq SOO/- "qq 

5r ftufAT cf;6 Trr 6.{r +rn rl

The arroeal ro the ADDellate Tribunal shall be frled m ouadruohcate m lorm EA-3 / as orescribed under Rule
6 of Cintral F-x.isF lAnDeall Rules 2001 an.l shall tie accomoaniert agarnsr oni whi:h ar leasr should be
accomDemed bv d' f6e of' Rs. f.000/- Rs.50O0/-. Ris.10.000/- where zunount of
dutvde'mand / lnteiest / Denaltv / refund rs uDto 5 La6.. 5 Lac to 50 Lac and dbovi 50 Lac resDectrvelv in tle
forri of crossed bank dra.ft. ifi favour of AsSt. Reqistrdr of branch of arv nommated public seitor bank of rhe
olace where the bench of anv nominated Dublic"sector bank of the Dldce where *le_bench of the Tnbunal is
ilituated.Applicationmadefoigrantofstaj,sha.ltbeaccompanredby'afeeofRs.50o/.
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The aDDeaI under sub sectron lll of Section 86 of the Finance Act. 1994. to the ADDellate Tribunal ShaI be
f ed rh'ouadruDlicate in Form S.T.5 as Drescnbed under Rule 9{tl of the Service'l'ai Rules. 1994, and ShaI
be eccoriloeniea bv a coDv of the order doDealed asainst (one of which shall be certfied copyl and should be
accomnaiied bv a'fees dI- Rs. 1000/ whdre the ainount bf serqce tax & interesl demandid & Denalty levred
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stznt * Trd iilrirr{ eq{ S.T. -7 c 6I ?r qqnir rr4 rr+ qrq ',rq-o. +'*rq rqra sr6 :'rq-fl qrq=n trt.irqt. c-drq rqrs st6 Err
qFr sr?rr I qfu q'rq + fr+t + r.+ cB ilrftf ffi ?rer.l i{rr rlrqA EFr tErrr{ 3{rq6- qqer :ci1-{, Affic r.ci? t-6l
i-+r+r, sir 3rffiq qrqrF!fil,,' :fr 11rfu ei rri or Bf,q ai Erq a{d,r ff-cfi fi qri t nqtr-+.-ff eFft | I -
'ftre aoDesl under sub secuon l2l and {2A) of the secdon 86 the Finance Act 1994. shall be f ed in For ST.7 as
presciibed under Rule 9 12) &giJA) of the'Service Tax Rules, 1994 and shall be aciompanied by a copy of order
bf Commrssioner Central Excrse or Commissioner, Central'Excise (Appeals) (one of which shall be'ri certifred
copv) and copy of the order passed bv the Commissronerauthorizing t}le Asslstant Cornrnissioner or Deputy
C<iririnrssione'r-of Central Excise/ Service Tax to fde the appeal beforeihe Appellate Tnbunal.
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For an appeal to be frled before lhe CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made apblicable lo Srrvrce Tax under Se(lon 83 of the Finance Act, 1994, an appeal against this order shgll lie
before rh! Inbunal on Davmenr of lOo" ot $e durv demended where duw br duti and p'enalw are rn dispute, or
penahy, where penalty alone ls in dlspute, proviiled the amount of pre:deposit- payatile would be subj_ect lo a
ceilinq of Rs. 10 Crores,- Under Cenual Excise and Service Tax,'Dury Demanded' shall include :

Iil amount determined under Section 11 D;
hi) amounr oferroneous Cenvat Credlt takeh;
hii) amount oavable under Rule 6 ofthe Cenvat Credit Rules

- oroviheh furller *ret thd orovrsrons of this Sectron shall not aoDlv to the stav aDolication and aDDeals
pendini before any appelate authbrily prior to the corrunencement ofthi Finance (No:2) Att.20l4.
qrcr s-rrn ffisq qrtr< :

RevlsloI eDD-llcatioa to-Gqvqrarnent af -!ndla:
- l+rh {fft1ffi{i ftditr;t iifr it +7ra arra cs+ 1fl-ftw,1994 -fi "r'r 3sEE * -eq{qlT{,-} r trr+.-qge,
qrr{ {r{:rr, 's-;rfcr'Ir xTeTr e-fl:.Fr {rrr-q, 'rrq furmj q}fi iG-{,'fr+< {rc rrdri, ,iq-r qrrt, Tg e=ft- t I000t, + Ff{I
iFIT qTTANI /
A revisioi application lies to the Under Secretary. to the Govemment of India, Revision Application Unit,
Mirlstrv of F'iance. DeDa-rtrnent of Revenue. 4th f1oor. Jeeva.n DeeD Buildrne. Parliament Sde'et. New Delhl-
I 1000 f, under Section 35EE of the CEA I944 in respeci of the follo\r,ing case, -governed by first proviso to sub-
section ll I of Section-358 rbid:

urz rta * rfiEr E .qr{ ?: qrEq q nll {rqr{ t'.Fr[ Tia 'iFT I?Frn {TTZIFI q !l=]-{ zrl s 'T[rtr[i 6 df.E qr r+rir irq +rrr*rq qr fu(
E* r.6 $F rE i 1'n q<'r r6-rrr.nh + zt n, or F;r{r {grr Tq it qr igrror t qrq '{ y{-q:..q * *'r;r, E# +r.eri qr fi+
E=F rI7 q qTq 6 Tf,qI{ T qrqil {r/
In ca6i of anv lo'ss of goods, wliere the loss occurs rn transrt from a fac-tory to a wa-rehouse qr to anotller factory
or from one'warehouse to another dunng t}le course of processing of tha goods in a warehouse or rn storage
whether in a factory or in a warehouse -

{l-.aitrrffiTgqrg-r.+t{[r.T'-qniEftqturir5,r6iqr{q-rqrlrdi#q-renz,fq+q-c(F+qtcrc-n+,
TT r{r.1{ qE? tl T.rE q'r ctz {l F rlfirfiet/ -
In case of iebete of 'dutv of excrse on soods'exoorted to anv countrv or territorv outside lndia of on excisable
material used in the mailufacture ofthE soods \irhich a-re exSorted to-any countrv or territory oulside lndia.

qi? rqrz vrq +;r qrrrr+ ftn E+r r1r,7 ;1 E7', i,ll- rr qera +r qrrT ftqiT fuTI rrfl lr /
ln case ofgoods-exponed outsrdelndla export to NEpal or Bhutar, without pavment of dutv.

qfrff( T{rz + Terr.i 116+ Eir 
" 

+ ftrr ir a8 }*z gq 3rfuft{q [ri Rs-r Rf]x yr{lrr+l t rrqrqff'r€iItrnt ?,r
ir ar++ 1rfrt; i 6r.r ft-r 3rfthrq ("' zi, 1996 ff urrr loc h arr E-{r & rd rrfte vq-{r dqriiTBfu qr qr - t vrtT Bq
ro ?r7
Cieiit of anv duw allowed to be utilized towards Davment of excrse dutv on flna.l Droducts under the Drousions
of this Act o'r the-Rules made there under such oider is passed bv tie tlommissr'oner (Appeals) on oi after, t}le
date appointed under Sec. 109 of the Finan.e (No.2) Act, ''1998. -

r{+t 3tt--r.q t + effgr v.1-d qIsI EA-8j, n ft-Hr( Tflrzq qq ('rt{)ffi,2001, !F A{q 9 } 3iFtn EffAz e, Bq
fieTT qvr4r t 3 qT7T rrFFT tr ,rr4T Trt?'r r-'IT'r+ lrFn;T + Efl4T{ 3{t1cr a fiI{ 3IEer fi A cklqT qfl +t qHT qlrfnt fiq
fi=-fiq r.Trz r1-a nfuFmc. lq44 f,I rnrr 35-EE T r*r F;ffti ,fq {:t rraraf a qrq * {rlr f n-O ff yF rqq # xrf,t
qTrf,nr /
The above aDDhcatlon shall be made ln duDLcale ln Form No EA-8 as sDecified under Rule. 9 o[ Cent-ral Excise
{ADDealsl Rtjtes. 2001 witlin 3 months Jiom the dale on whi(h the drder sousht to be aDDealed asainst ls
cohimunicated and sha.I be accompanied by two coDres each of the OIO and OrdFr-ln-ADDea.l.'lt should also be
accompanied by a copv of TR 6 Ctiallan eutencmg'pawnent of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undir Maior Head ofAccounl. "' "

q{rrcIt'l 4r.r7i T qlrr r;rqrqrrffi r;rurrra 916 fr 3I{rIl.In :6'I aEn qTrltr r

Et Tqr rrr rr-{ E€ xqn {r TEt Fq *? Fq} 2OOl - dI Tfirt hiql orq at, qft {qr -rc \r{ qre rq} } qr< fi *r rq}
I O00 - / 6r qqdFr Frar arrr
The revrsioir aDDlication shall be accomoanred bv a fee of Rs. 200/- where the amount involved in RuDees One
Lac or less anfl Rs. 1000/ where theamount in,iolved lsmore thah RupeesOne Lac.

qft rq ,ra,r t +i T-r 3{Evi +r qrmvr i ir rq+ qc .,Err { i{" 116 {r qrrirrrr rqril; zq q *-qr a"rfl qrHr eE ard * #d Fo
fr ff ft'fl c-fi Trd i T+ t ft" corEqB irHrq rrfr{,t'r'+J r.6 ir{tq {r r+rfit rr+rr +} rr+ sr+a fun rar * i I ii
case,if the order covers rafloulnumbers of order- in O cinal'. fee for each O.l.O. should be oatd rn the aiorelard
Eanher, not withstardrnR the fact thal the one aDpeallo tlie Appetlant Tnbuna.l or the ofle aDplical-ion to the
Central Co!,t As l-he casF may be, is frlled lo avoitl scnptoria wdrk if excising Rs. I lakh feebI Rs. 100/ for
eech-

arn{fle-a arar<a s17n irfuftqc, rszs, } q-1q.* I + 3rgrr {fi iiacr qi qrra qr?n # gR q-{ Rufftd 6.s0.ct 6r qrqrim
srq Etf,a {rn Etfl *fiut /
One copy of apphcation or O.l.O. as the case may be, and tie order of the adiudicatins autloriry shall bear a
court tdi stamp of Rs.6.50 as prescribed under Sc"hedule-l m terms of tie Courl Fee ActJ975, as amended.

+pnga, @ pnr^z g'n 'A +dr+.. xfi4^q qrq]ft16'q 1t;r{ A&; 1M'. 1962 + Efrrr qa ra i<ftrd {rc,it dr
fiicFf{ F,-i Ern tiTEI fil .ii. *t 'Trl srfihfd t-{r rrdr et /
Atlen-tjon is a.lso inviled lo the rules covering these ghd other related matters contained in tie Customs, Excise
and Servrce Appellale Tribunal {Procedure) Rules, 1982.

rg irffia ffi i 3rfg. 
"rfur 

i.+ + d,iQ-d arca, frqr 3rt{ T&{ q yr4lrrfi t ftq, 3{ffi fufnftq k{r!z
www.cbec.sov in 6t;:g q-{,t i r /
For the elaSorate, detailed jrnd latest provisions relating to fllng of appeal ro the higher appellate authoriry, the
appellanl mav refer to the Depa-rtmenlal website *'\tr.w.ctec.qov.-rn
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Appeat No: V2t 101-1O21RAJ /2021

Appeal No. nts

Appettant No.'1

M/s. Maruti Gold lndustries,
8A National Highway,
Opp. Omkar Petroleum, Morbi.

v2t101tRNt202"l Appetlant No.2

Shri Vallabhbhai P. Patel

Partner of M/s. Maruti Gotd
lndustries, Morbi.

2. The facts of the case, in brief, are that Appettant No. 1 was engaged in

manufacture of Ceramic Floor Tites & Watt Tites fatting under Chapter Sub

Heading No. 69071010 of the Central Excise Tariff Act, 1985 and was hotding

Central Excise Registration No. AAFFM5321DXM001 .lnteltigence gathered by the

officers of Directorate General of Central Excise lntetligence, Zona[ Unit,

Ahmedabad (DGCEI) indicated that various Tile manufacturers of Morbi were

indutging in matpractices in connivance with Shroffs / Brokers and thereby

engaged in targe scate evasion of Central Excise duty. Simuttaneous searches

were carried oul on22.12.7015 at the premises of Shroffs in Rajkot and Morbi

and various incriminating documents were seized. On scrutiny of said documents

and Statements tendered by the said Shroffs, it was revealed that huge amounts

of cash were deposited from atl over lndia into bank accounts managed by said

Shroffs and such cash amounts were passed on to Tile Manufacturers through

Brokers/Middlemen/Cash Handlers. Subsequently, simultaneous searches were

carried out on 23.12.2015 and 31.12.2015 at the premises of

Brokers/Middtemen/ Cash Handters engaged by the Tite manufacturers and

certain incriminating documents were seized.

2.1 lnvestigation carried out by the officers of DGCEI reveated that the

Shroffs opened bank accounts in the names of their firms and passed on the bank

account detaits to the Tite manufacturers through their Brokers/Middlemen. The

Tite manufacturers further passed on the bank account details to their

customers/ buyers with instructions to depos'it the cash in respect of the goods

Page 3 of 19

:: ORDER-lN-APPEAL::

The betow mentioned appeats have been fited by the Appeltants

(hereinafter referred to os 'Appetlant No.1 &.Appel.tant No.2', as detaited in

Table betow)against Order-in-Original No. 19lDl202O-21 dated

09.03.2021(hereinofter referred fo os 'impugned order') passed by the Assistant

Commissioner, Central GST and Central Excise Division, Morbi-l (hereinofter

referred to os 'adjudicating authority'):-

st.
No.

Name & Address of the Appetl.ant

1. v2/102tRN/2021

2.
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v

sotd to them without bitts into these accounts. After depositing the cash, the

customers used to inform the Ti[e manufacturers, who in turn woutd inform the

Brokers or directty to the Shroffs. Detaits of such cash deposit along with the

copies of pay-in-slips were communicated to the manufacturers by the

Customers. The Shroffs on confirming the receipt of the cash in their bank

accounts, passed on the cash to the Brokers after deducting their commission

from it. The Brokers further handed over the cash to the Tite manufacturers

after deducting their commission. This way the sate proceeds of an itticit

transaction was routed from buyers of goods to Tite manufacturers through

Shroffs and Brokers.

7.2 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers, Rajkot / M/s Ambaji Enterprise, Rajkot, and M/s P.C. Enterprise,

Rajkot, alt Shroffs, and M/s Sarvoday Shroff, Morbi, broker, it was revealed

that the said Shroffs had received total amount of Rs. 61,96,900/- in their bank

accounts during the period from 18.2.2015 to'19.12.2015, which were passed on

to Appettant No. 1 in cash through M/s Sarvoday Shroff, Morbi, broker. The said

amount was atleged to be sate proceeds of goods removed ctandestinely by

Appettant No. 1.

3. Show Cause Notice No. DGGI/AZUlGroup-C/Maruti/36-79/2019-20dated

29.10.2019was issued to Appettant No. 1 ca[ling them to show cause as to why

Central Excise duty amounting toRs.7,73,571 /- should not be demanded and

recovered from them under proviso to Section 11A(4) of the erstwhile Centrat

Excise Act,1944 (hereinofter referred to as "Act") along with interest under

Section 1'lAA of the Act and atso proposing imposition of penatty under Section

11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The

Show Cause Notice also proposed imposition of penatty upon Appettant No.

2under Rute 26(1)of the Central Excise Rutes, 2002 (hereinofter referred to as

"Rules").

3.1 The above said Show Cause Notice was adjudicated vide the impugned

order wherein the demand of Central Excise duty amounting toRs.7,73,521/- was

confirmed under section 11A(4) atong with interest under section 11AA of the

Act. The impugned order imposed penaLty of Rs.7,73,521/- under Section 11AC

of the Act upon Appeltant No. 1 with option of reduced penatty as envisaged

under provisions of section 11AC of the Act. The impugned order atso imposed

penalty of Rs. 2,00,000/- upon AppeLtant No. 2under Rute 26(1) of the Rul.es.

4. Being aggrieved with the impugned order, Appe[ant Nos.1 &.2have

preferred appeats on various grounds, inter alio, as betow :-
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Appetlant No. 1:-

(i)

(ii )

(iii )

(iv)

(v)

(vi)

That the Adjudicating authority has erred in confirming the demand of

Rs. 7,73,521 l- on the ground as mentioned in the order and atso

ignoring the facts and circumstances of the case. The denia[ of cross

examination of the witnesses as per the settled law is breach of

natural justice and hence the order under consideration is not liable to

be sustained.

That the Adjudicating authority has erred in confirming the demand on

the basis of the documentary evidences impounded from third party

and ignoring the fact that the investigating authority had not found

any discrepancies from the documents submitted by the appticant. ln

any case it is wetl settted law that no proceedings can be confirmed on

the basis of the documents impounded from third party.

That the Adjudicating authority has erred in confirming the demand

without attowing us cross examination of the witnesses. ln absence of

the cross examination the statement of third party cannot be retied

upon by the department and hence the show cause notice confirmed is

not proper and justified and was liabte to be set aside.

That the Adjudicating authority has erred in confirming the demand

ignoring the settled law that the altegation of ctandestine removal

cannot be sustained unless the criteria laid down by the Honorabte

Appettate authority are satisfied. The adjudicating authority has

ignored the principal of law and hence the order under consideration

is liable to be set aside.

The Deputy Commissioner of Central Excise has erred in confirming the

demand on the basis of presumption and assumptions inasmuch as the

investigating authority has not found any incriminating documents

from the possession or has not recorded any statement confirming the

atlegation contained in the SCN and hence the order under

consideration is bad in taw and is liable to be set aside.

The Deputy Commissioner of Central Excise has atso erred in imposing

the penatty of Rs.7,73,521/- on the ground as mentioned in the order

and atso on the ground mentioned here in above. The ground raised for

setting aside the demand may be treated as part of the ground for

setting aside the penalty.

That the Adjudicating authority has also erred in the confirming

interest on the ground as mentioned in the order and atso on the

ground mentioned here in above. The ground raised for setting aside

(vii)
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the demand may be treated as part of the ground for setting aside the

interest.

Appettant No. 2 :'

(i) That the adjudicating authority has erred in imposing penatty of Rs.

2,OO,OOO/- under the provisions of Rule 26 of Centrat Excise Rules

on the grounds mentioned in the order.

That the adjudicating authority has erred in imposing penatty

without considering their request for cross examination of the

witness and without considering the fact that the department has

not produced any evidence to prove that the appticant has dea[t

with the goods in the manner as required under the provision of

Rute 26 of Central Excise Rutes.

That the adjudicating authority has erred in imposing penatty

ignoring the fact that without quantification of duty demand

evaded in terms of the provisions of Rute 26 of Central Excise

Rules no penalty can be imposed and therefore the penalty

imposed is ittegat and irregular and hence the amount of penatty

imposed is tiabte to be set aside.

(ii )

(iii)

4. Personal Hearing in the matter was scheduted on 28,01.2022in virtual

mode through video conferencing. Shri Paresh Sheth, Advocate, appeared on

behatf of Appeltant Nos. 1&.2. He reiterated the submissions made in appeal

memorandum in respect of both the appeals as wett as in written submission

during hearing. He further stated that DGCEI is not the proper officer for

issuance of SCN, as it was hetd by Hon'bte Supreme Court in the case of Cannon

lndia (P) Ltd.

5. I have carefutty gone through the facts of the case, the impugned order,

the appeal memoranda and written as wetl as oral submissions made by the

Appettants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming demand on Appettant No. 1 and imposing penatty on

Appeltant Nos. 1& 2 is correct, [ega[ and proper or not.

7. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/middtemen during investigation, which revealed that 186 manufacturers

were routing sate proceeds of itticit transactions from the said

Shroffs/Brokers/Middlemen. I find that the DGCEI has, inter alia, relied upon

evidences cotlected from the premises of Shri K.N. Brothers, Rajkot / M/s

Ambaji Enterprise, Rajkot, and M/s PC Enterprise, Rajkot, both Shroffs, and M/s.

Sarvodaya Shroff, Morbi, Broker, to attege ctandestine removal of goods by the
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Appel[ants herein. lt is settted position of taw that in the case invotving

clandestine removal of goods, initial burden of proof is on the Department to

prove the charges. Hence, it would be pertinent to examine the said evidences

gathered by the DGCEI and retied upon by the adjudicating authority in the

impugned order to confirm the demand of Central Excise duty.

7.1 . I find that during search carried out at the office premises of M/s K.N.

Brothers, Rajkot, Shroff, on 22.12.2015, certain private records were seized.

The said private records contained bank statements of various bank accounts

operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause

Notice. I find that the said bank statements contained detaits tike particutars,

deposit amount, initiating branch code etc. Further, it was mentioned in

handwritten form the name of city from where the amount was deposited and

code name of concerned middtemen/Broker to whom they had handed over the

said cash amount.

7-2. I have gone through the Statement of Shri Latit Ashumat Gangwani, Owner

of M/s K.N. Brothers, Rajkot / M/s Ambaji Enterprise, Rajkot recorded on

23.12.2015 under Section 14 of the Act. ln the said statement, Shri Lalit Ashumai

Gangwani, inter olia, deposed that,

"Q.5 Please give details about your work in IWs Ambaji Enterprise, Rajkot

and lWs K.N. Brothers, Rajkot.

A.5. ... ... We have opened the above mentioned 9 bank accounts and give

the details of these accounts to the Middlemen located in Morbi. These middle

men are working on behalf of Tile Manufactuers located in Morbi. These

Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi

who in tum fruther passes these details to their Tiles dealers located all over

India. The Tiles dealers then deposit cash in lhese accounts as per the

instruction of the ceramic Tiles Manufacturers who in tum inform the

Middlemen. The Middlemen then inform us about the cash deposited and the

name of the city from where the amount has been deposited. We check all our

bank accounts through online banking system on the computer installed in our

office and take out the printout of the cash amount deposited during the entire

day in all the accounts and mark the details on the printouts. On the same day,

latest by 15:30 hours, we do RTGS to either lWs Siddhanath Agency and or to

Ir,[/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concem
Middlemen.

Q.6: Please give details of persons who had deposited the amount in your

firms.

,4.6. We are not aware of any persons who had deposited the cash

amount in our bank accounts, the ceramic Tile Manufacturers direct the

said parties to deposit the amount in cash in these accounts. As already

stated above, we had given our bank accounts details to the middle man who

had in turn given these numbers to the Tile Manufacturers."
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7.3 I have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,

actuat owner of M/s PC Enterprise, Rajkot, recorded on 24,12.2015 under

Section 14 of the Act. ln the said statement, Shri Nitinbhai Arjanbhai Chikani,

inter alia, deposed that,

"Q.5 Please give the details about your work in M/s Maruti Enterprise, Plot

no. 33, Udaynagar street-l, Mavdi main Road, Rajkot, lWs India Enterprise,

Plot No. 33, Udaynagar street-l, Mavdi main road, Rajkot and I{/s PC

Enterprise, Office No. 1 10, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 Though, I am not the owner of the above mentioned firms but I looked

after all the work of lWs Maruti Enterprises (now closed), N{/s India enterprise

and IWs PC enterprise with the help of staff. Basically, our work is to receive

the cash amount in our 9 bank accounts of the aforesaid firms.

These Bank accounts were opened during the period from March 2015 to June

2015. All the bank accounts of IvVs Maruti Enterprise were closed on
December 2015 except one account of Bank of India.

We have opened the above mentioned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are working
on behalf of tile manufacturers located in Morbi. These middleman then gives

our bank details to the tiles manufacturer of Morbi who in tum further passes

these details to their tiles dealers located all over India.

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in tum inform the middleman. The middle
man tllen inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check all our bank accounts through
'online banking' systems on the computer installed in our office and take out

the printout of the cash amount deposited during the entire day in all the

accounts and mark the details on the printouts. On the same day latest by 15:30

hrs, we do RTGS to IWs Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concem middleman.

Q.6 Please give the details of persons who had deposited the amount in your

firms namely lv{/s Maruti Enterprise, }Ws India Enterprise and lWs PC

Enterprise ?

A,.6 We are not aware of any persons who had deposited the cash amount in
our bank accounts. The ceramic tile manufacturers direct the said parties to

deposit the amount in cash in these accounts, As already stated above, we had

given our bank account details to the middle man who had in tum given these

numbers to the tile manufacturers."

7.4 I have gone through the Statement of Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi, recorded on

24.12.2015 under Section 14 of the Act. ln the said statement, Shri Sandipbhai

Bachubhai Sanariya, inter alia, deposed that,

"Q.2 Please state about business or service activities and working pattem of
your firm, N{/s. Sarvodaya Shroffl

A.2 I am working as an Account-Cum Cashier in ivl/s. Sarvodaya Shroff,
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having office at lst floor, Above Shree Ram Farsan, Chandramuli Complex,

Ravapar Road, BapaSitaram Chowk, Morbi since five years. Shri Shaileshbhai

Odhavjibhai Marvaniya, is the owner of iWs. Sarvodaya Shroff who is residing

at "Keshav", Darpan-3, Ravapar Road, Morbi. Shri Shaileshbhai Odhavjibhai
Marvaniy4 is also one of the partner of M/s. Sun World Vitrified, Ghuntu
Road, Rajkot, a tiles manufacturer, having share of 20Yo. I state that lvfls.

Sarvodaya Shroff is doing the business of commission agent for disbursing the

cash deposited by the customers of various Tile manufacturers, Traders &
Showroom located at Rajkot, tkoughout Indi4 since last seven years. We are

charging commission Rs.50/- to Rs.l00/- per lakh from our client and varies

from client to client. Our main Shroffs are iWs. Maruti Enterprises, lWs. JP

Enterprise, IWs. tndia Enterprise & lWs. PC Enterprise, all belonged to Shri

Nitinbhai of Rajkot and IWs. Ambaji Enterprise, 101 l't Floor, Sathguru

Arcade, Dhebar Road, One Way, Rajkot (now closed) and lWs. K. N. Brothers,

Office No. 505, 56 Floor Unicom Centre, Near Panchnath Mandir, Main Road,

Rajkot.

The procedure is that initially we take the bank account details from our main

Shroff and convey the same to the tile manufacturers and also to Tiles

showroom owners. These manufacturers and Tiles showroom owners in tum

forward the said details to their customers located all over lndia, who wish to

deposit cash against sale of tiles by them. The customers, as per instructions of
these manufacturers and showroom o\4,ners, deposit cash in these accounts and

inform them about the deposits made by them. These manufacturers and

showroom owners in turn inform us about the details of the account in which

the amount has been deposited and also the amount ald the city ftom where the

amount has been deposited. We then inform the concemed Shroff, in whose

account the cash amount to us in Morbi at our office and we after deducting

our commission, hand over the cash to the concemed Ceramic Tiles

manufacturers and Ceramic Tiles Showroom owners. I further state Shri

Shaileshbhai Odhavjibhai Marvaniya used to come to our offrce in moming to

give cash & detail statements of the parties to whom cash is to be delivercd and

in the evening I used to hand over day to day details of all transactions Cash

Balance, Cash acknowledgement slips, Cash Book statement to Shri

Shaileshbhai Ordhavjibhai Marvaniya.

Q.3. Please produce the documents / details relating to the transactions
made with Shroffs and clients, Cash acknowledgement slips showing
handing over cash to respective client, Cash Book Statements, Commission for
the last five years ofyour frm ItzlS. Sarvodaya ShrofI?

(i) A file containing copy of statements showing detail of cash deposits in
respective bank accounts, throughout Indi4 for the period from
03.12.2015 to 19.12.2015, Rajkot office Rojmel for December,20l5
Cash Acknowledgement Slip, containing pages from 1 to 799.

(iD A file containing Cash Acknowledgement Slip, containing pages

from I to 849.

(iiD A file containing Cash Acknowledgement Slip, containing pages from
1ro 701.

I further state, we maintain a diary whetein entries of all transactions relating
to receipts of cash from Shroffs and disbursement of the same to the

A.3. As I have been asked to produce above documents, I immediately
contacted my owter Shri Shaileshbhai to hand over the documents /details as
asked for submission. In tum Shri Shaileshbhai asked his nephew, Shri Chirag
Rameshbhai .Yqu11iya to deliver some documents to me which I produci
today as detailed below.
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respective clients with cornmission deducted are being shown by us. Shri

Shaileshbhai keeps the diary in his own custody and every moming he gives

us the same along with cash balance for making daily entries and we hand

over back the diary to Shri Shailesbhai at the end of each day. Therefore, I

am not in a position to produce the same. However, I assure that I will inform

my owner Shri Shaileshbhai to produce the same

I further state that in Cash Acknowledgement slip as per the direction of Shri

Shaileshbhai, we used to mention the cash amount delivered in thousands viz.

Rs.99,000/- would be written as "99". In the cash acknowledgement slip we used

to write the name of the person along with his mobile mrmber to whom cash

delivered and on the back side we write the code name of the client representing

the tiles factories / showrooms with details of amounts deposited in bank

accounts at each center. The figures are also mentioned in the same pattem i.e. in

thousand on each slip.

I further state that I don't know the place where Shri Shaileshbhai
Odhavj ibhai Marvaniya keeps details of all transactions, Cash, Cash

Acknowledgement slips, Cash Book Statements etc. on everyday and where
all these documents of the past period are lying. Only Shri Shaileshbhai
knows about the whereabouts of the documents ofthe past period.

Q.8 I am showing you the statement dated 22.12.2015 of Shri Solanki JS

Mohanlal Sio Shri Mohan Lal Solanki, Proprietor of IWs. K.N. Brothers,
Offrce No. 505, sth Floor, Unicom Cenhe Near Panchnath Mandir, Main
Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai A{anbhai
Chikani, S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403 Vasant
Vihar Patidar Chowk Sadhu Vasvani Road, Rajkot. Please go through it and
officer your comments.

A.8 I have gone through the statement dated,22.12.2015 of Shri Solanki JS

Mohanlal S/O Shri Mohan Lal Solanli.i, Proprietor of lvl/s. K. N. Brothers,
Offrce No. 505, 5th Floor, Unicom Centre, Near Panchnath Mandir, Main
Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai

Chikani S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403, Vasant Vihar
Patidar Chowk, Sadhu Vasvani Road, Rajkot and put my dated signature in
token ofthe correctness ofthe facts mentioned therein and I am in full
agreement of the same.

Q. 9 Please provide the details ofbank accounts ofmain Shroffs wherein the

customers ofyour clients deposit cash on day to day basis.

A.9. I state that Bank Account number 793 3005900000048 of Punjab

National Bank, Kuvadava Branch, Rajkot of our Shroff namely lWs. KN

brothers; Bank Account Number 37660021 00027112 to Punjab National Bank,

Kalavad Road, Rajkot of our Shroff lWs. P. C. Enterprise are the accounts

dedicated to our firms, wherein we instn:ct the clients to deposit cash by their

customers on day to day basis from different locations meant to be delivered to

the tiles manufacturer/show rooms of the manufactures"

7.4.1 lhave atso gone through the further Statement of Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi,

recorded on 02.01 .2016 under Section 14 of the Act. ln the said statement, Shri

Sandipbhai Bachubhai Sanariya, inter olia, deposed that,

b
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A.2. In this regards, I state that I had informed to Shri Shaileshbhai on the
same day to handover the diary and other related records to DGCEI Offrce,
Ahmedabad immediately. Sir, I do not know the reason why he has yet not
produced the said records to your office till date.

Q.3. Please produce the documents / details relating to the transactions made

with Shroffs and clients, cash acknowledgement slips showing handling over
cash to respective clients, Cash book statements, commission etc. for the last

five years of your firm M/a. Sarvoday Shroff.

A.3. Sir, in my statement dated,24.12.15, I have already stated that the

documents / details relating to the transactions made with Shroffs and clients,

Cash Acknowledgement slips showing handling over cash to respective clients,

Cash book statements, commission etc. in respect of my hrm lWS. Sarvoday

Shroff have been kept by Shri Shaileshbhai, Owner ofthe firm. Further, I have

already produced records which I received from Shri Chirag, nephew of Shri

Shaileshbhai on 24.12.15 to your office during recording my statement. I do

not have any records ofthe firm with me and therefore J am not in a position to
produce the same.

A.4. Today, I have perused following files which I had produced during

recording my statement dated 24.12.15. I state that I have prepared all cash

acknowledgement slips which are available in the all three files. I have

prepared these slips to record the name and details of the persons who collect

cash from us, cash arnount, place from where the same was deposited etc. As

regards, statements showing details of cash deposits in respective bank

accounts as available in File No. 1 at P. No. 3l to 55, I state that the same were

prepared by tWS. K.N. Brothers and handed over to us for our record. Further,

statements showing details of cash deposits in respective bank accounts as

available in File No. 1 at P. No. 0l to 29,I state that the same were prepared by

Shri Nitin of ilzVS. P.C. Enterprise and handed over to us for our record.

Q.5. Please explail and de-code entries as recorded by you in all cash

acknowledgement slips produced by you

A.5. Today, I have gone through the records as produced by me. Sir, please

provide me blank worksheet containing columns like S. no., Record No., Page

No., date, name of the person of the manufacturer who collects the cash, name

of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over, City

from where the was deposited, Remarks etc Please prcvide me sufficient

amount of blank seats with basic data of first three columns. I will sit here and
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"Q.2. During recording your Statement dated, 24.12.15, you stated that you
maintain a diary for recording all transactions relating to receipts of cash fiom
Shroffs and disbursement of the same to the respective clients. You had firther
stated that you would inform your owner Shri Shaileshbhai to produce the
same. Please produce the same.

Q.4. please peruse following files produced by you during recording your

statement dated 24. 12. 1 5

(D A file containing copy ofa statements showing details of cash deposits

in respective bank accounts, throughout lndia, for the period from 03.12.2015

to 19.12.2015, Rajkot office Rojmel for December'20l5, Cash

Acknowledgement Slip, containing pages from 1 to 799;

(ii) A file containing Cash Acknowledgement Slip, containing pages from

1 to 849;
(iii) A file containing Cash Acknowledgement Slip, containing pages from 1 to
701.

Please explain who has prepared these records.

D
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verify acknowledgement slips and fill up the de-coded factual data in the said

blank worksheets in my own handwriting.

Q.6. Today, as requested, you are provided following tlree worksheets having

first t}ree columns duly filled up. Please peruse each acknowledgement slip

and fill up the de-coded data in respective column and retumed all seats duly
signed by you.

8.1 On examining the Statements of Shri Latit Ashumal Gangwani, owner of

M/s K.N. Brothers, Rajkot /M/s Ambaji Enterprise, Rajkot, Shri Nitinbhai

Arjanbhai Chikani, actual owner ofM/s PC Enterprise, Rajkot, Shri Sandipbhai

Bachubhai Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi, it

is apparent that the said Statements contained plethora of the facts, which are

in the knowtedge of the deponents onty. For example, Shri Sandipbhai Bachubhai

Sanariya deciphered the meaning of each and every entry written in their

private records. They atso gave detaits of when and how much cash was

detivered to which Tile manufacturers and even concerned persons who had

received cash amount. lt is not the case that the said statements were recorded

under duress or threat. Further, said statements have not been retracted. 5o,

veracity of deposition made in said Statements and information contained in

seized documents is not under dispute.

L
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A.6. Today, I have gone through each cash acknowledgement slips as

produced by me. After going through and verification, I have filled up all the

details like date, name of the person of the manufacturer who collects the cash,

name of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over,

City from where the cash was deposited, remarks etc. in my own handwriting

and as per my understanding. I hereby submit following worksheets correctly

filled up and signed by me.

For File AJ- Worksheet pages from 0l to 27

For File A-I- Worksheet pages from 01 to 31 and

For File AJ- Worksheet pages from 01 to 26

8. On analyzing the documentary evidences cotlected during investigation

from M/s K.N. Brothers, Rajkot / M/s Ambaji Enterprise, Rajkot, M/s P.C.

Enterprise, Rajkot, att Shroffs, and M/s Sarvoday Shroff, Morbi, broker, as wetl

as deposition made by Shri Latit Ashumat Gangwani, owner of M/s K.N. Brothers,

Rajkot / M/s Ambaji Enterprise, Rajkot, Shri Nitinbhai Arjanbhai Chikani, actual

owner of M/s PC Enterprise, Rajkot, Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi, in their respective

Statements recorded under Section 14 of the Act, I find that customers of

Appellant No. t had deposited cash amount in bank accounts of M/s K.N.

Brothers, Rajkot / M/s Ambaji Enterprise, Rajkot, M/s P.C. Enterprise, Rajkot,

a[[ Shroffs, which was converted into cash by them and handed over to M/s

Sarvodaya Shroff, Morbi, Broker/Middleman, who admittedly handed over the

said cash amount to Appeltant No. 1.
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8.3 lt is also pertinent to mention that the adjudicating authority was not

conducting a trial of a criminal case, but was adjudicating a Show Cause Notice

as to whether there has been ctandestine removal of excisabte goods without

payment of excise duty. ln such cases, preponderance of probabitities woutd be

sufficient and case is not required to be proved beyond reasonabte doubt. I rety

on the Order passed by the Hon'ble CESTAT, Bangtore passed in the case of

Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),

wherein it has been held that,

s7.2 ln a case of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematical precision. After all, a person indulging

in clandestine activity takes sufficient precaution to hide/destroy the evidence.

The evidence available shall be those left in spite ofthe best care taken by the

persons involved in such clandestine activity. In such a situation, the entire

facts and circurnstances ofthe case have to be looked into and a decision has

to be arrived at on the yardstick of 'preponderance of probability, and not on

the yardstick of'beyond reasonable doubt', as the decision is being rendered

in qrrasi-judicial proceedings."
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8.2 I find that the Appeltant No. t had devised such a rnodus operondi that it

was atmost impossibte to identify buyers of goods or transporters who

transported the goods. The Appellant No. 1 used to inform M/s K.N. Brothers,

Rajkot, Shroff, M/s PC Enterprise, Rajkot or Shri Sandipbhai Bachubhai Sanariya,

Middtemen, about deposit of cash in bank accounts of Shroff on receipt of

communication from their buyers and such cash amount would reach to them

through middlemen/brokers. When cash amount was deposited by buyers of

goods in bank accounts of Shroff, the same was not reftected in bank

statements, as emerging from the records. So, there was no details of buyers

avaitabte who had deposited cash amount in bank accounts of Shroff. This way

the Appettant No. 1 was able to hide the identity of buyers of itticitly removed

goods. lt is a basic common sense that no person witl maintain authentic records

of the ittegat activities or manufacture being done by it. lt is atso not possibte to

unearth a[[ evidences invotved in the case. The adjudicating authority is

required to examine the evidences on record and decide the case. The Hon'ble

High Court in the case of lnternationat Cytinders Pvt Ltd reported at 2010 (255)

ELT 68 (H.P.) has hetd that once the Department proves that something ittegat

had been done by the manufacturer which prima lacie shows that illegat

activities were being carried, the burden would shift to the manufacturer.
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8.4 I atso rety on the Order passed by the Hon'ble Tribunal in the case of

A.N. Guha& Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been hetd

that,

"In all such cases of clandestine removal, it is not possible for the Departrnent

to prove the same with mathematical precision. The Department is deemed to

have discharged their burden if they place so much of evidence which, prima

facie, shows that there was a clandestine removal ifsuch evidence is produced

by the Departrnent. Then the onus shifts on to the Appellants to prcve that

there was no clandestine removal".

9. After carefut examination of evidences avaitable on record in the form of

documentary evidences as we[ as oral evidence, I am of the considered opinion

that the Department has discharged initiat burden of proof for atteging

clandestine remova[ of goods and the burden of proof shifts to the assessee to

establish by independent evidence that there was no ctandestine removal and

the assessee cannot escape from the rigour of taw by picking loophotes in the

evidences ptaced by the Department. I rely on the decision rendered by the

Hon'ble Madras High Court in the case of Lawn Textite Mitts Pvt. Ltd. Reported

as 2018 (362) E.L.T. 559 (Mad.), wherein it has been held that,

'30. The above facts will clearly show that the allegation is one of

clandestine removal. It may be true that the burden of proving such an

allegation is on the Department. However, clandestine removal with an

intention to evade payment of duty is always done in a secret manner and not

zrs an open transaction for the Department to immediately detect the same.

Therefore, in case of clandestine removal, where secrecies involved, there

may be cases where direct documentary evidence will not be available.

However, based on the seized records, if the Deparfrnent is able to prima facie

establish the case of clandestine removal and the assesse is not able to give

any plausible explanation for the same, then the allegation of clandestine

removal has to be held to be proved. In other words, the standard and degree

of proof, which is required in such cases, may not be the same, as in other

cases where there is no allegation of clandestine removal."

10. The Appettant has contended that the Adjudicating authority erred in

confirming the demand without altowing cross examination of the witnesses and

in absence of the cross examination, the statement of third party cannot be

retied upon by the Department. ln this regard I find that the Appeltant No. t had

soughtcrossexaminationofShriSandipbhaiBachubhaiSanariya,Accountant.

cum-Cashier of M/s. sarvodaya shroff, Morbi, and shri shaitesh Marvaniya of M/s

SarvodayaShroff,Morbi,duringthecourseofadjudication.Theadjudicating
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authority denied the request of cross examination by observing in the impugned

order, inter alia, as under:

"16.3. Further as discussed above, the aforesaid persons have admitted their
respective role in this case, under Section 14 of the Central Excise Act, 1944,

voluntarily, which is binding on them and relied upon in the case of the Noticee.
Further, I find that the aforesaid persons have not retracted their statements.

Therefore, the same are legal and valid pieces of evidence in the eyes of law.
Further, I find that the facts available on record and relied upon in the Show

Cause Notice are not only in the form of oral evidences i.e. Statement of
Shroff/Broker (Middleman) etc. but also backed by documentary evidences i.e.

Bank Statements, Daily Sheet, Writing Pad etc. recovered/ submitted by the

Shroff / Broker. Therefore, I hold that all these evidences are correctly relied

upon in the Show Cause Notice by the investigation agency and it is therefore

valid.

16.4 Further, I find that it is a settled legal position that cross examination is

not required to be allowed in all cases. The denial of opportunity of cross-

examination does not vitiate the adjudication proceedings. In this regard, I
placed reliance upon the judgement of Hon'ble High Court of Madras in tlle
case of Commissioner of Central Excise Salem Vs lWs Erode Annai Spinning

Mills (Pr.t.) Ltd. reported at 2019 (366) ELT647, wherein it was held that where

oppornrnity of cross examination was not allowed, the entire proceedings will
not be vitiated. ... ..."

10.1 I find that none of the Statements of Shroff/ Middtemen/Brokers recorded

during investigation have been retracted nor there is any allegation of duress or

threat during recording of Statements. Further, Shroff/Middtemen/broker have

no reason to depose before the investigating officers something which is

contrary to facts. lt is also pertinent to mention that the present case was not

one off case invotving ctandestine removal of goods by Tile manufacturers. lt is

on record that DGCEI had simultaneously booked offence cases against 186such

manufacturers for evasion of Central Excise duty who had adopted similar modus

operandi by routing sale proceeds of itticitty cleared finished goods through

Shroffs / Middtemen/brokers. lt is atso on records that out of said 1g6

manufacturers, 61 had admitted and had atso paid duty evaded by them. So, the

documentary evidences gathered by the investigating officers from the premises

of shroffs / middlemen contained traits of itticitty removed goods and

preponderance of probabitity is certainly against Appettant No. 1.lt has been

consistentty hetd by the higher appe[ate authority that cross examination is not
mandatory and it depends on facts of each and every case. r rely on the decision
rendered by the Hon'bte Bombay High court in the case of patet Engineering Ltd
reported as 2014 (307) E.L.T. g62 (Bom.), wherein it has been hetd that,

"23. Therefore, we are of the opinion that it wilr not be correct to hold that
irrespective of the facts and circumstances and in all inquiries. the risht of
cross examination can. be asserted. Further, as n fa 

"Uor. 
*fri.; iiJ ;;principre of natural justice must be applied *a rorro*.a depends opon ..uJfactors and as enumerated above. Even if tfr"." i, a-""iA of the request to crossexamine the witnesses in an inquiry, without an).thing ,or., Ui J"h d;;
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alone, it will not be enough to conclude that principles of natural justice have

been violated. Therefore, the judgments relied upon by Shri Kantawala must be

seen in the factual backdrop and peculiar circumstances of the assessee's ease

before this Court."

10.2 By fo[owing the above decision and considering the facts of the case, I

hotd that the adjudicating authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appettant No. 1.

11. The Appeltant has contended that the Adjudicating authority has erred in

confirming the demand on the basis of the documentary evidences impounded

from third party. lt is settted law that no proceedings can be confirmed on the

basis of the documents impounded from third party.

11.1 I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot/ M/s Ambaji Enterprise, Rajkot, M/s PC Enterprise,

Rajkot, both Shroffs and M/s. Sarvodaya Shroff, Morbi, Middtemen, which

indicated that Appetlant No. I routed sales proceeds of itticitty removed goods

through the said Shroffs and Middtemen/Broker. The said evidences were

corroborated by the depositions made by Shri Latit Ashumal Gangwani, Owner of

M/s K.N. Brothers / M/s Ambaji Enterprise, Shri Nitinbhai Arjanbhai Chikani,

actual owner of M/s. PC Enterprise, Rajkot and Shri Sandipbhai Bachubhai

Sanariya of M/s. Sarvodaya Shroff, Morbi during the course of adjudication.

Therefore, demand cannot be said to be based onty on private records of third

party but duly corroborated by host of evidences recovered during investigation.

The very fact of many persons involved negate the concept of third party.

Further, as discussed supra, Appellant No. t had devised such a modus operandi

that it was difficutt to identify buyers of goods or transporters who transported

the goods. ln catena of decisions, it has been hetd that in cases of ctandestine

removat, it is not possibte to unearth att the evidences and Department is not

required to prove the case with mathematicat precision. I rely on the order

passed by the Hon,bte CESTAT, Ahmedabad in the case of Apurva Atuminium

Corporationreportedatlgg6(261)E.1.T.515(Tri.Ahd.),whereinatPara5.lof

the order, the Tribunal has held that,

..onceagaintheonusofprovingthattheyhaveaccountedforallthegoods

produced, shifts to the appellants and they have failed to discharge this

burden. They want the department to show challanwise details of goods

transported or not transported' There are several decisions of Hon'ble

Supreme Court and High Courts wherein it has been held that in such

clandestine activities, only the person who indulges in such activities knows

allthedetailsanditwouldnotbepossibleforanyinvestigatingoffrcerto

unearth all the evidences required and prove with mathematical precision' the
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evasion or the other illegal activities".

12. I have also examined the case law of Canon lndia Pvt. Ltd - 2021 (376) ELT

3 (SC) retied upon by Appettant No. 1. ln the said case, Directorate of Revenue

lntelligence had issued Show Cause Notice for recovery of Customs duty under

Section 28 of the Customs Act, 1962. The Hon'bte Supreme Court held that

Deputy Commissioner or Assistant Commissioner of Customs was the proper

officer to issue Show Cause Notice under Section 28 ibid and Show Cause Notice

issued by Additionat Director General of the DRI was invatid and without any

authority of [aw. ln the present case, the Show Cause Notice was issued by the

Deputy Director, Directorate General of Goods and Service Tax lntettigence,

Ahmedabad and not by Directorate of Revenue lntetligence. Hence, facts of the

present case are different. ln any case, Deputy Director, Directorate General of

Goods and Service Tax lntetligence is proper officer under Section 2(b) of the Act

to issue Show Cause Notice under Section 1'lA of the Act, as hetd by the Hon'bte

Attahabad High Court in the case of Raghunath lnternationat Ltd. reported as

2012 (280) E.L.T. 321 (Att.). l, therefore, discard the reliance ptaced on the

retied upon case law of Canon lndia Pvt. Ltd.

',3. ln view of above, the various contentions raised by Appettant No. 1 are of

no help to them and they have faited to discharge the burden cast on them that

they had not indutged in ctandestine removat of goods. On the other hand, the

Department has adduced sufficient oral and documentary corroborative

evidences to demonstrate that Appettant No.1 indulged in ctandestine removal of
goods and evaded payment of centrat Excise duty. l, therefore, hotd that
confirmation of demand of centrat Excise duty amount of Rs. 7,73,521/- by the

adjudicating authority is correct, tegat and proper. since demand is confirmed,

it is natura[ consequence that the confirmed demand is required to be paid

along with interest at appticabte rate under section 11AA of the Act. r,

therefore, uphotd order to pay interest on confirmed demand.

14. Regarding penatty imposed under section 11AC of the Act, r find that
Appeltant No. 1 was found induLging in ctandestine removat of goods and routed
the cash through shroff/Middtemen/Broker. The modus operondi adopted by
Appetlant No. 1 was unearthed during investigation carried out against them by
DGCEI, Ahmedabad. Thus, this is a ctear case of suppression of facts with intent
to evade payment of duty. considering the facts of the case, r am of the opinion
that the adjudicating authority was justified in invoking extended period of
[imitation on the grounds of suppression of facts. since invocation of extended
period of limitation on the grounds of suppression of facts is uphetd, penatty
under Section 11AC of the Act is mandatory, as has been hetd by the Hon,bte
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Supreme Court in the case of Rajasthan Spinning & Weaving Milts reported as

2009 (238) E.L.T. 3 (5.C.), wherein it is hetd that when there are ingredients for

invoking extended period of limitation for demand of duty, imposition of penatty

under Section 11AC is mandatory. The ratio of the said judgment applies to the

facts of the present case. l, therefore, uphold penatty of Rs. 7,73,521 /- imposed

under Section 11AC of the Act.

15. Regarding penatty imposed upon Appettant No. 2 under Rule 26 of the

Rutes, I find that the said Appettant was Partner of Appeltant No. 1 and was the

key person of Appettant No. 1 and was directty invotved in ctandestine remova[

of the goods manufactured by Appettant No. 'l without payment of Central Excise

duty and without cover of Centrat Excise lnvoices. He was found concerned in

clandestine manufacture and removal of such goods and hence, he was knowing

and had reason to believe that the said goods were liable to confiscation under

the Act and the Rules. l, therefore, find that imposition of penalty of Rs.

2,00,000/- upon Appeltant No.2 under Rute 26(1 )of the Rules is correct and

tegat.

16, ln view of above, I uphotd the impugned order and reject the appeals of

AppettantNos. 1&2.

qffi ara {$ fi .r{ srfirfr fl frTEm sq-i-s il0+ t fr'{r qrilr tt18.

18. The appeals fited by the Appettants are di d off as above.

HILESH KUMAR)
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